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1 Introduction

This report comprises a Clause 4.6 Varation Statement for the proposed nine (9) storey commercial building
to be located at ¥2-T6 Crown Sirest Wollongong on two allotments which are formally described as Lot 1 in
DP127333 and Lot B in DP153923. In particular it considers non-compliance of the proposal with ‘Clause 4.3
— Height of Buildings’ of Wollongong Local Environmental Plan 2009 (WLEP).

Thiz report amends the previously submitted Clause 4 6 Variation Statement to reflect the changed building
height.

Thiz report contains the following sechon:
Section 2 — Description of Clause 4.6 of WLEP a= relevant to the proposal.
Section 3 — Description of Clause 4.3 of WLEP as relevant to the proposal.
Section 4 — Discussion of compliance of the proposal with Clause 4.3.

Section 5 — An Exceplion to Development Standard Report, compiled according to legislative and
common law requirements, and including justification for the variation.

Section 6 - Conclusions

2 Clause 4.6 of WLEP 2009

Clausze 4.6 'Exceplions to Development Standards’ of Wollongong Local Environmiental Plan 2009 provides
the opportunity to contravens a development standard with approval of the consent authority and
concurrence by the Director-General.

A development standard is defined by the Environmental Planning and Assessment Act, 1979 as:

“Provisions of an environmental planning instrument or the reguiations in relation fo the carrying out of
development, being provisions by or under which reguirements are specified or sfandards are fixed in
respect of any aspect of that development”.

The chjectives of Clause 4.6 are as follows:

a) fo provide an appropriate degree of flexibility in applying certain development standards fo
particutar development, and

b fo achieve belter outcomes for and from development by allowing flexibilify in parficuwlar
circumstances.

This statement is provided in order to justify a variation to Clause 4.3 'Height of Buildings' under the following
provisions of WLEP 2009, in accordance with Clause 4.6 of that Plan, as the application of this reguirement
iz conziderad unreasonable or unnecessary for this particular development:

3 Clause 4.3 Height of Buildings

The objectives of Clause 4.3 of WLEP 2009 are:

fa) to establish the maximum height imi in which buildings can be designed and floor space can be
achieved,

(b} to permit building heights that encourage high quality wban form,

(c) to ensure buildings and public areas continue fo have views of the sky and receive expasure fo
sunlight.

Clause 4.3(2) requires that * The height of a building on any land is not to excesd the maximum height
shown for the land on the Height of Buildings Map”

The WLEP 2009 'Height of Buildings’ map (as shown in Figure 3-1) specifies that a maximum building height
of 32 metres applies to the subject land. "Building height (or height of building)' is defined within WLEP 2009
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as "the verfical distance between ground level (existing) and the highest point of the building, including plant
and Iift overruns, but excluding communication devices, antennae, safellife dishes, masts, lagpoles, chimneys,
flues and the like".

Figure 3-1  Exiract of WLEP 2008 'Height of Buikings' Map showing 32m height fimit (in red) wiich applies to the subject site
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4 Discussion of Compliance with Clause 4.3 of WLEP 2009

The development application seeks approval for the construction of a nine (9) storey new commercial
premises, comprising:

- eight (8) levels of office space above a ground floor lebly and retail spaces;

- one (1) level compnsing a plant room, at the top of the building; and

= five (5) levels of basement parking.

The maximum proposed height of the development is 34.05m (measured from natural ground level to top of
roct plant room). As demonstrated in Figure 4-1, the non compliance is limited to part of the plant room,
which exceeds the permissible 32m height by 2.050m to 2.1m.

The revised plans have now reduced the height by 7.95m, through a reduction in fioor to ceiling heights.
Previously the building was 39.95m high with the exceedance being between 3.92m and 7.95m over the
permitted building height.

Figure 4-1 Extent of variation to hesght controls, depicted by the red ine
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5 Clause 4.6 - Exceptions to Development Standards Report

Clause 4.3 of WLEP 2009 contains development standards in the form of building heights. A written
justification for the proposed variation to the required building height is therefore required in accordance with
Clause 4 6. Emmor! Reference source not found. below outlines how the proposal relates to the provisions of
Clause 4.6 as it applies to the contravened development standards in Clause 4.3 of the WLEP.

Az indicated above, this Statement seeks variation to the permitted 32m building height to allow for an
overall height (from Ground Lewvel to top of Plant Room) of 34.05m.

In preparing thiz statement, consideration has been given to Land and Environment Court Judgements
Four2Five Pty Lid v Ashifield Council [2015] NSWLEC 1009 (and appeal at NSWLEC 30) and Wehbe v
Pittwater Council [2007] NEWLEC 827, namely that the objection iz well founded, that compliance with the
standard is unreasonable or unnecessary in the circumstances of the case, and that there are sufficient
environmental planning grounds to justify contravening the development standard.

Table 51 Compliance with WLEP 2008 - Contravention of Clawse 4.3 Height of Buildings
Compliance with WLEF 2007 - Conirovenfion of Clause 4.3 Buiding Height
Clause 4.6 ResponselJustification
Exceptions to Development
Standards
11 Obieck Flexibility is sought in relation o the application of the height control for the
(1) Objeciives proposed development so that a better outcome is achieved fior the site. The
a) fo provide an appropriate particular circumstances for this are as follows:
g .Df - i = Thepmpnseddeuelnprnerﬂseeks:lorepnsiﬁun.H'Ebulth_gmasaﬁwn
dEBFFb g to the lower levels to allow for retention of the heritage footprint and to
Wﬂamﬂm ensure that the hertage fisted building becomes a focal point in the East
m“""""‘“"“ developm Crown Street precinct. The NSW Heritage Council's listing for this
property reads as follows (Ref pg 29 Revized Heritage Azzezament,
b) to achieve batfer oufcomes Robert G. Lee):
gw,;. fexibility in “The shops at 72-T6 CGrown Sfreef are of significance for Wollongong fior
Ny N hizforcal, assthetic and reazons of represenfafiveness. The ifem is
particular circumsiances.

gesthefically diztinguished and locally rare example of Wicionan Classicist
shap, virfually intact above awning level, and makes & major coniribuiion
to the streetzcape, enhanced in umizon with other historical buildings in itz
vicinify. The buillding iz represeniafive of lafe Victorian commercial
buiidings, a wizible reminder of the prospenty of the 1880s and one of the
few remaining buildings of fhiz period.™

> While the expansive ground fioor forecourt proposed in the previouws
submitted design has been replaced with a two storey commercial
building fronting Crown Street, the transfer of building mass to the upper
position of the building is still required. This is needed to accommodate
the increased sethacks from Crown Street, in addition to an area required
for plant for a commercial building (located on top level].

=  Specifically, the positioning of building mass at the upper level is a result
of the need to adhere to the requirements of Chapder D13 Wollongong
City CGenfre Special Character Area: East Crown Street which specifies a
sathack of at least 10m at the third storey and abowe on the northem side
of the street (io maintain winter sunlight to the street).

=  The positioning of fioor space will provide for an improved design
outcome which places emphasis on the hertage building as the dominant
street level element and which positions new building work behind and
above this element.

> While the building still exceeds the maximum the height exceedance, this
is significantly less than the previous design iteration and the exceptional
design outcome achieved through repositioning of this building mass
wamrants individual consideration of an appropriate height for the building.




ATTACHMENT 5: Clause 4.6 Variation — Building Height

TE212361

Y Cardna o @Stantec

= The non-compliant portion (plant level only) is set back 28m from Crown
Streat and hence will largely not be visible from the public domain in
particular the Crown Street frontage, as demonstrated in Figure 5-2.

Figure 5-2 Artists impression of the proposed development showing that the Rooftop
Lewel which exceeds the height limit will not be visible from Crown Strest
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Flexibility is therefore sought with respect to the application of the building height
standands to promote an improved streetseape outcome, achieved through
retention and effective display of the hertage item.

Justified

(3) Conzent musf naf be
granfed for dewelopment
that confravenss a

wrifien request from the
applicant that sesks fo
Jjustify the confravention of
the development sizndand
by demonsirating:

{a) that compliance with the
development sfandand iz
unressonable or
umnecessary in the
circumsfances of the case,
and

(3) This table comprises the written request seeking to justify the contravention of
the height development standard.

In Four2FRve Piy Lid v Ashfield Council [207 5] NSWLEC 1008, para 61,
Commizsioner Parson summanses the conasiderafions from Wehbe v Pittwailer

Council [2007] NSWLEC 827 at [42] per Preston CJ, and notes in para 82 that
clause 4 8 can be considered in a similar way to that of SEPP 1.

In Wehbe at [44]-[48] Preston CJ identified other ways im which an applicant might
establish that compliance with a development standard is unreasonable or
umnecessary, namely that the underying objective or puwpose iz not refevand fo the
develapment: that the albjective wouwld be defeated or fhwarfed if compliance was

reguired; that the developmend sfandard has been virfually abandoned or
degiroyed by the Council’s own actions in deparfing from the sfandard; or that the
zaning of fhe land iz unreasonable or inappropnafe.

A response to each of these approaches is therefore provided as it relates to the
cumrent proposal

The underfying objeciive ar purpase iz nof relevant fo the development

This is not applicable as the chjective of the Development Standard is relevant to
the development (and has been satisfied — see below in this table). |t is the
numencal standard itself that is not relevant to the development having regard to
the particular site cincumstances.

That the objective wouwld be defeafed or frwarfed if compliance was reguired.
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Objective (b} of Clause 4.3 of WLEP 2009 s=eks to “permit building height=z thai
encourage high qualify urban form™. It is considered that this objective would be
defeated or thwarted if compliance with the building height control was required.
Mamely, compliance would necessitate reinstaterment of floor area to the lower
levels of the building, potentially in the void space adjacent to the hertage building
or through a reduction in the 10m upper level setback to Crown Strest, both of
which have been provided to emphasise the streetscape and historic qualities of
the listed hentage building on the site.

The non-compliance is limited to only part of the top level that accommeodates
rocftop plant. This will not be wvisible from the street and does not have any
anticipated adwerse impacts which would defract from high guality wurban fiomm.

That the development slandand has been virlually abandoned or destroyed by the
Counail’s own actions in departing from the sfandand

The stamdard has not been abandoned or destroyed.

The zoning of the land is unreazonable or inapproprate.

The zonimg of the land is appropriate, howsever as mentioned aboee, the numenical
development standard applicable by Clause 4.3 for building height is not.

Chrerall:

Having regard to the above Wehbe categones, the only applicable criteria in
demonstrating that compliance with the applicable 32m height standard is
considered fo be unreasonable and unnecessary in the circumstances of the case
is that the objecfive would be defealfed or thwared F compliance was reqguired.

Compliance with the standard would be contrary to the objective of the height
control as it would not encourage high quality urban fomn, due to the likelihood that
a redistibution of bulk to the lower levels of the building would be necessary to
achieve the permitited FSR if the height exceedance was not supported.

Provided and Justified

{b) that there are sufficient
environmental planming
grounds fo justify
confravening fhe
development sfandand.

in Four2FRve Pty Lid v Ashfield Gounci [204 5] NSWLEG 1005, Commizzioner
Person defermined that it is mnecessary for applicants to show sufficient grounds
particular to the development in the Clause 4.6 objection.

The contravention of the building height standard is considered to be satisfactory
having regard to environmental planning grounds, focwsing on the retention and
celebration of the hertage listed building on the site_ This is reinforced within the
Amended Hertage Assessment prepared by Robert C. Lee which confirms the
folbowing:

= The proposed development will incorparafe the hentage item into the
degign of the proposal, therefore maintaining the onginal scale of the
cinrent building and integrating it with the new commercial building. The
onginal juxtaposition in refafion fo surmounding buidings, including
adiacent hertage itemns, will be maintained and the curfilage will be
sufficient fo maintain an inferpretafion of the significance of fhe ifam. The
higher building will be consfructed behind and incorporate the hentage
item into part of ite fabric

= The proposed architectural form of the new budding will incormporate the
exizfing hertage item within the overall development. The existing
buwilding will sit within a void, created on the west and north sides of the
hentage iem af the ground, first and second floors of the new building
aind in so doing wall reswlf in the exizfing buiding becoming a Teafure”™
within the development. The form, proporfions and fenestrafion of the
exizfing buiding will be mainiained.

>  The incorporation of the hertage item info the proposed building will
conzolidate the exizfing characler of the sfreef and develop a focal poinf
within the precinct az well az esfablishing spatial finks in the sumoundling
precinct. Addifionally, the proposal will bring fo the precincf expanded
commercial activity that will be infegrafed info the exisiing mived
commercial and residenfial buldings. The lafe 12 ceniury Vicfonan




ATTACHMENT 5: Clause 4.6 Variation — Building Height

Ta20212261

O Cardno @E.tantec

shap fronts will become an imporfant part of the new development and
sumounding sireeizcape az required by the development confrol plan.

= The height of the proposed bulding has been reduced and itz form has
been modified, fhiz resulfs in less of an impact on the subject herfage
iferm and other nearby herfage ifems and public spaces.

= The reduction of the height from that firsf propozal has reduced any
possible impact on exisiing properties located in Grown Streef and the
Wollongong Arfs Cenfre...

Other environmental planning grounds: The hertage grounds demonstrated
above, in addition to commentary elsewhere in this this Statement confirm there
are no likely adverse visual or overshadowing impacts resulting from the proposed
height building height that exceeds 32m.

O this basis it is considered that there are sufficient environmental plamning
grounds to justify the design cutcome which is facilitated by the height
exceedance.

Justified

4) Consenf must nof be granied for development that confravenes a development standard unless:
(@) the conzenf suthority iz zatizfied fthat-

) the applicant's wrifen This Variation Statement provides a discussion in support of the justification for
request has adeguately varying the development standards as indicated in (3] above. In our opinion, thers
addressed the matters is sufficient justification provided to support a variation to the building height
required fo be requirements.
demoneirated by

subclause (3], and Satisfied

) the proposed development Diespite the exceedance of the allowable 32m height, the proposed development is
wiill be in the public inferest | in the public interest as it mests the objectves of the height development standard
because it iz consisfent as:

t=ndard and fhe = The development will imtegrate effectively within the locality, where a 48m
v o vt maximum height limit is applied on the southern side of Crown Strest
within the zane in which This level of integration is demonsirated in the Contextual Analysis
the d fis prepared by ADM Architects, an extract of which is contained in Figure 5-
proposed fo be camed oLR, 3.
and

Wollongong LEF 2003:
Objectives of the Standand

(al toestablizh the maximum
height imit in which
buildings can be designed
and fioor space can be
achieved,

(b) to pemit bullding heights

that encouwrage high quality
wriran form,

] fo ensure buildings and
pubdic areas confinue fo
hawe views of the sky and
receive exposure fo
sunlight.

The ohiectives of the B3

Commerzial Core zone are:
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* To provide a wide range of

enterfainment,

and other suifable land
uses that senve the needs
of the local and wider
COMIMLTTY.

= To encourage appropnalie
employment opportumities
in accessible locations.

= To maximise public frrnsport
patronage and encowage
walking and cyciing.

= To strengthen the role of the
Waillongong cify cenfre az
the regional bugineszs, refail
and cultural cenire of the
liawarra region.

= To provide for high density
rezidential development
within a mixed use
developmend if #—

{a) iz in alocation that is
accessible to public
transport,
employment, retail,
commercial and
senice facilibes, and

{b) confributes fo the
vitaiity of the
Wollongong city
centne,

Figura 5-3 Exfract of Contextual Analysis (Owg A-004) prepared by ADM Architects
showing effecive integration despite the height exceedance of the proposed
building

CRCAM STREET ELEXATION

The accompanying plans illustrate that the increased height provides an
appropriate outcome and does not resultin any unacceptable impact in terms of
visual impact, disruption of views, loss of privacy or any other adverse impacts
than if the maximum allowable height (32m) was met.

Specifically, the Shadow Analysis prepared by ADM Architects (Drawing A-301
amnd A3D4) shows the shadow cast by the proposed building (in black) and the
shadow cast as a result of the additional building height (in red). This analysis
demonstrates that a lower, compliant building would onky marginally reduce the
extent of overshadowing on June 21 foc

(i} a minor strip of land within the Town Hall Place 'right of way' access and rear
car park of 81 Crown Street (occupied by Heard McBEwan Lawyers) at Bam;
and

(i} & small shither of the westem edge of the footpath at the MW comer of Comimal
and Crown Streets (ie. west of 'Coffee Club’ tenancy of the mixed use
building). It is noted that this comprises area designated for future road
widening.

There are no altered impacts at other times, as the vast majority of shadow cast

due to the height excesedance is concentrated over commercial properties on the

sguthem side of the street. Further, footpath dining areas on Crown Street and

Civic Plaza will not be impacted by additional overshadowing as a result of the

height exceadance.

Views are discussed at Emor Reference source not found. of the submitted

Statement of Emvironmental Efects prepared by Cardno. The development does

not detract from views to a significant exdent more than can be reasocnably

anticipated given its inner city lecation. The building is located within a cluster of
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similar level development focused on the Kembla, Comimal, Market and Crown
Sireet oty block which already limits views towards the ocean and foreshore.

Further, the development will clearly achieve the objectives of the B3 Commercial
Core zone as it will strengthen the ole of Wollongong as a regional centre by
providing additional "A’ grade office accommeodation in a location which has been
earmarked for this purpose.

The proposed development will provide much needed commercial office space in
the Wollongong City Centre, coniributing to what is cumrently dominated by
residential and small business uses. This will encourage new businesses,
increasing the employment opportunities and workforce population. This will have
flow on effects for the economy and street activity / vitality. These will strengthen
the role of Wollongong as a centre of regional business.

The site contains bike storage and end of trip faciliies, and is located in close
proximity to bus and train networks, thus madmising public transport opportunities.

Justified

fe)

the concurrence af the
Director-General has been
obtained.

Council will need to consult with the Depariment of Planning and Infrastructure as
to whether the concurrence of the DG can be assumed in accordamce with
Planning Circular PS5 08-003-Variations to Development Standards (Depariment of
Planning, May 2008).

Addressed

{5) In deciding whether to grant concurrence, the Director-General must consider:

(a) whether coniravention of The contravention of this development standard does not raise any matter of
the development =fandard | significance for state or regional environmental planning. Refer to further
raizes any matfer of discussion below in this table.
ignifica for Stafe
f‘legra.rﬂ'r:immrt:'r Addressed
plamning, and
(b the public beneifit of There is no public benefit by maintaining the development standard, as there are
maintaining the no identifiable adverse impacts to approval being granted to the submitted design.
development sfandard, If the maximum allowable height of 32m were met, the desired heritage and
and streetscape cutcomes would not be achieved or a loss of valuable commercial
floor space at the upper level would be required with no measurable visual,
envircnmental owr public benefit
Justified
{c) any ather matfers required | It is considered that there are no environmental planning considerations that would
fo be faken info himder the Director-General from providing concurmence.
consideration by the
Director-General before | Addressed
granfing concurrence.
3.2 Conclusion

Thiz Statement has addressed the provisions of Clause 4.6 of Wollongong LEP 2009 and demonstrates that

the variation sought to the development standards of the LEP (Height of Buildingz) is justified and should be
given concumence to.

The building has been redesigned to lower the building to minimise the mon-compliance with the 32m height
limit. The maximum proposed height of the development iz now 34.05m (measured from natural ground
level to top of roof plant room). The non compliance is limited to part of the plant room, which exceeds the
permissible 32m height by 2.050m to 2.1m.

This variation has demonstrated that, while the expansive ground floor forecourt proposed in the previous
submitted design has been replaced with a two storey commercial building fronting Crown Sireet, the optimal
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desired cutcome still necessitates fransfer of building mass to the upper levels of the buildings, with this
design outcome facilitated by the building height varation. The additicnal building height scught iz needed to
accommodate the increased sethacks from Crown Street, in addition to the minimum area required for plant
for a commercial building {located on top level).

The exceptional design cutcome achieved through repositioning of this building mass warrants individual
consideration of an appropriate height for the building. This is because the non-compliant portion (plant level
only) is 2et back 26m from Crown Sireet and hence will largely not be visible from the public domain in
particular the Crown Sireet frontage. In addition, there are no other adverse impacts resulting from the
increazed building height proposed.

As confirmed by the excerpts provided in this Statement from the Hentage Assessment, the design
({including consideration of proposed height) provides a development which s not just sympathetic to the
heritage value of the site, but actively emphasises and celebrates the hertage character of the precinct, by
making it a focal point of the streetscape. The design delivers a contemporary office building that fully utilises
itz inner city setting, but which iz sensitive to the heritage value of the site, its sumounds and the heritage
value of the precinct.

Wariation to the 32m height limits to achieve this optimal design outcome will allow for more effective
achievement of the zone objectives, will facilitate urban renewal and will result in an appropriate
environmental, planning and architectural outcome. On this basis support for the varation to the building
height standard is sought.



